§667.740

from the perpetrator of the fraud would
be inappropriate or futile;

(3) A final determination which dis-
allows the misexpenditure and estab-
lishes a debt has been issued at the ap-
propriate level;

(4) Final action within the recipient’s
appeal system has been completed; and

(5) Further debt collection action by
that subrecipient or the recipient
would be either inappropriate or futile.

§667.740 What procedure must be used
for administering the offset/deduc-
tion provisions at section 184(c) of
the Act?

(a)(1) For recipient level
misexpenditures, we may determine
that a debt, or a portion thereof, may
be offset against amounts that are al-
lotted to the recipient. Recipients
must submit a written request for an
offset to the Grant Officer. Generally,
we will apply the offset against
amounts that are available at the re-
cipient level for administrative costs.

(2) The Grant Officer may approve an
offset request, under paragraph (a)(1) of
this section, if the misexpenditures
were not due to willful disregard of the
requirements of the Act and regula-
tions, gross negligence, failure to ob-
serve accepted standards of administra-
tion or a pattern of misexpenditure.

(b) For subrecipient level
misexpenditures that were not due to
willful disregard of the requirements of
the Act and regulations, gross neg-
ligence, failure to observe accepted
standards of administration or a pat-
tern of misexpenditure, if we have re-
quired the State to repay such amount
the State may deduct an amount equal
to the misexpenditure from its subse-
quent year’s allocations to the local
area from funds available for the ad-
ministrative costs of the local pro-
grams involved.

(c) If offset is granted, the debt will
not be fully satisfied until the Grant
Officer reduces amounts allotted to the
State by the amount of the
misexpenditure.

(d) A State may not make a deduc-
tion under paragraph (b) of this section
until the State has taken appropriate
corrective action to ensure full compli-
ance within the local area with regard
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to appropriate expenditure of WIA
funds.

Subpart H—Administrative
Adjudication and Judicial Review

§667.800 What actions of the Depart-
ment may be appealed to the Office
of Administrative Law Judges?

(a) An applicant for financial assist-
ance under title I of WIA which is dis-
satisfied because we have issued a de-
termination not to award financial as-
sistance, in whole or in part, to such
applicant; or a recipient, subrecipient,
or a vendor against which the Grant
Officer has directly imposed a sanction
or corrective action, including a sanc-
tion against a State under 20 CFR part
666, may appeal to the U.S. Department
of Labor, Office of Administrative Law
Judges (OALJ) within 21 days of re-
ceipt of the final determination.

(b) Failure to request a hearing with-
in 21 days of receipt of the final deter-
mination constitutes a waiver of the
right to a hearing.

(c) A request for a hearing under this
subpart must state specifically those
issues in the final determination upon
which review is requested. Those provi-
sions of the final determination not
specified for review, or the entire final
determination when no hearing has
been requested within the 21 days, are
considered resolved and not subject to
further review. Only alleged violations
of the Act, its regulations, grant or
other agreement under the Act fairly
raised in the determination, and the re-
quest for hearing are subject to review.

(d) A request for a hearing must be
transmitted by certified mail, return
receipt requested, to the Chief Admin-
istrative Law Judge, U.S. Department
of Labor, Suite 400, 800 K Street, NW.,
Washington, DC 20001, with one copy to
the Departmental official who issued
the determination.

(e) The procedures in this subpart
apply in the case of a complainant who
has not had a dispute adjudicated
under the alternative dispute resolu-
tion process set forth in §667.840 within
the 60 days, except that the request for
hearing before the OALJ must be filed
within 15 days of the conclusion of the
60-day period provided in §667.840. In
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addition to including the final deter-
mination upon which review is re-
quested, the complainant must include
a copy of any Stipulation of Facts and
a brief summary of proceedings.

§667.810 What rules of procedure
apply to hearings conducted under
this subpart?

(a) Rules of practice and procedure.
The rules of practice and procedure
promulgated by the OALJ at subpart A
of 29 CFR part 18, govern the conduct
of hearings under this subpart. How-
ever, a request for hearing under this
subpart is not considered a complaint
to which the filing of an answer by
DOL or a DOL agency or official is re-
quired. Technical rules of evidence will
not apply to hearings conducted pursu-
ant to this part. However, rules or prin-
ciples designed to assure production of
the most credible evidence available
and to subject testimony to cross-ex-
amination will apply.

(b) Prehearing procedures. In all cases,
the Administrative Law Judge (ALJ)
should encourage the use of prehearing
procedures to simplify and clarify facts
and issues.

(c) Subpoenas. Subpoenas necessary
to secure the attendance of witnesses
and the production of documents or
other items at hearings must be ob-
tained from the ALJ and must be
issued under the authority contained
in section 183(c) of the Act, incor-
porating 15 U.S.C. 49.

(d) Timely submission of evidence. The
ALJ must not permit the introduction
at the hearing of any documentation if
it has not been made available for re-
view by the other parties to the pro-
ceeding either at the time ordered for
any prehearing conference, or, in the
absence of such an order, at least 3
weeks prior to the hearing date.

(e) Burden of production. The Grant
Officer has the burden of production to
support her or his decision. To this
end, the Grant Officer prepares and
files an administrative file in support
of the decision which must be made
part of the record. Thereafter, the
party or parties seeking to overturn
the Grant Officer’s decision has the
burden of persuasion.

§667.825

§667.820 What authority does the Ad-
ministrative Law Judge have in or-
dering relief as an outcome of an
administrative hearing?

In ordering relief, the ALJ has the
full authority of the Secretary under
the Act.

§667.825 What special rules apply to
reviews of NFJP and WIA INA
grant selections?

(a) An applicant whose application
for funding as a WIA INA grantee
under 20 CFR part 668 or as an NFJP
grantee under 20 CFR part 669 is denied
in whole or in part may request an ad-
ministrative review under §667.800(a)
with to determine whether there is a
basis in the record to support the deci-
sion. This appeal will not in any way
interfere with the designation and
funding of another organization to
serve the area in question during the
appeal period. The available remedy in
such an appeal is the right to be des-
ignated in the future as the WIA INA
or NFJP grantee for the remainder of
the current grant cycle. Neither retro-
active nor immediately effective selec-
tion status may be awarded as relief in
a non-selection appeal under this sec-
tion.

(b) If the ALJ rules that the organi-
zation should have been selected and
the organization continues to meet the
requirements of 20 CFR part 668 or part
669, we will select and fund the organi-
zation within 90 days of the ALJ’s deci-
sion unless the end of the 90-day period
is within six (6) months of the end of
the funding period. An applicant so se-
lected is not entitled to the full grant
amount, but will only receive the funds
remaining in the grant that have not
been expended by the current grantee
through its operation of the grant and
its subsequent closeout.

(c) Any organization selected and/or
funded as a WIA INA or NFJP grantee
is subject to being removed as grantee
in the event an ALJ decision so orders.
The Grant Officer provides instructions
on transition and close-out to a grant-
ee which is removed. All parties must
agree to the provisions of this para-
graph as a condition for WIA INA or
NFJP funding.

(d) A successful appellant which has
not been awarded relief because of the
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